
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

McDermott ,  ValentLno & Co.,  Inc.

for RedeterminatLon of a Deficlency or Revislon
of a DeterninatLon or Refund of Corporation
Franchlse Tax under Artlcle 9A & 27 of the Tax Law
for  the  F isca l  Years  Ended 10 /31 /80  & 10 /31 /8 f .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Coomlssion, that he ls over 18 years of age, and that on the
4th day of Apri l - ,  1985, he served the within notLce of Declslon by cert i f led
mal- l  upon McDermott ,  Valent lno & Co.,  Inc.r  the pet l- t ioner ln the wlthin
proceeding, by enclosLng a true copy thereof ln a securely sealed postpald
rdrapper addressed as follows:

McDermott ,  Val-ent ino & Co.,  Inc.
405 Northfteld Avenue
West Orange, NJ 07052

and by depositlng same enclosed Ln a postpald properly addressed wrapper ln a
post office under the excluslve care and cusEody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petltloner
hereln and that the address set forth on said wrapper is the last known address
of the pet l t ioner.

Sworn to before me this
4 th  day  o f  Apr l l ,  1985.

ster oat
pursuant to Tax Law section L74



STATE OF NET,I YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t lon :
o f

McDermott ,  Valent ino & Co.,  Inc. :

for Redetermlnation of a Deficiency or RevJ.slon :
of a Determinatlon or Refund of Corporation
Franchl-se Tax under Artlcle 9A & 27 of the Tax :
Law for the Fiscal Years Ended I0/3L/80 & 10/31/81.

:

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he Ls over 18 years of age, and that on the
4th day of Aprl l ,  1.985, he served the withln not ice of DeclsLon by cert l . f led
mal1 upon Edward P. Bond, the representative of the petltioner ln the wlthln
proceedtng, by enclosing a true copy thereof ln a securely sealed postpald
wrapper addressed as follows:

Edward P. Bond
Bederson, Parness & Bond
405 Northf iel-d Ave.
West Orange, NJ 47052

and by depositing same enclosed ln a postpaid properly addressed atraPPer ln a
post office under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sal-d addressee Ls the representatlve
of the petitioner herein and that the address set forth on sald wraPPer Ls the
last known address of the representatlve of the petitfoner.

Sworn to before me thls
4th day of Apri l - ,  1985.

Aut ter oat s
pursuant to Tax Law sect ion  174
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Apr i l  4 ,  1985

McDernott ,  Valent ino & Co.,  Inc.
405 Northfield Avenue
West Orange, NJ 07052

Gentlemen:

Please take notlce of the Decision of the State Tax Conrmisslon enclosed
herewith.

You have now exhausted your right of revlew at the adninlstratlve level-.
Pursuant to section(s) 1090 of the Tax Law, a proceeding ln court to revielt an
adverse declsion by the State Tax Connnlsslon nay be instituted only under
Article 78 of the Clvll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, AJ-bany Countyr wlthin 4 nonths from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed in accordance
wLth thls decl-sion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigation Unit
Buildlng /i9, State Campus
Al-bany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc! Pet i t lonerrs Representat ive
Edward P. Bond
Bederson, Parness & Bond
405 Northf leld Ave.
West Orange, NJ 07052
Taxing Bureaur s Representative
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STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

McDERMOTT, VALENTINO & CO., INC.

for Redetermlnation of a Deficiency or for
Refund of Franchlse Tax on Business Corporations
under Articles 9-A and 27 of the Tax Law for
the Flscal Years Ended October 31, 1980 and
O c t o b e r  3 1 ,  1 9 8 1 .

DECISION

Petl t loner,  McDernott ,  Valent lno & Co.,  Inc.,  405 Northf lel-d Avenue' West

Orange, New Jersey 07052, flled a petltlon for redeternlnatlon of a deflciency

or for refund of franehise tax on business corporatLons under ArticLes 9-A and

27 of the Tax Law for the f iscal-  years ended October 31, 1980 and October 31,

1981 (Fi le No. 40251).

On August 20, 1984 pet i t ioner,  by l ts presldent,  Bernard J.  McDermott '

Jr., waived a formal hearlng and requested the State Tax ConmLsslon to render

lts decision based on the Department of Taxatlon and Finance ftle as presentLy

con8t l tuted.

ISSUES

I. l {hether pet i t loner Ls ent i t l -ed to lnterest on l ts f iscal  year 1980

refund claim for stock transfer tax paid.

II. Wtrether petitioner ls l-labl-e for penalties and Lnterest on lts flscal

year 1980 franchise tax l-labillty fron the date lts report ltas due untll- the

date i ts f iscal  year 1981 refund was appl ied agalnst l ts f iscal  year 1980

l iabi l i ty.
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FINDINGS OF FACT

1. Pet l t ioner,  McDermott ,  Valent lno & Co.,  Inc. r  ls a corporat ion otganLzed

under the laws of this state and ls engaged in buslnesa as a broker-dealer in

securi tLes.

2. Petitioner timel-y flled an application for an extenston of tlme to

April 15r 1981 withln which to flLe its New York State franchlse tax report for

the f iscal  year ended October 31, 1980 and remit ted wlth i ts appl lcat lon a

paynent of $250.00. Pet i t loner f i l -ed l ts franchise tax report  for f iscal  year

1980 on Ju1-y 20, 1981 and filed slmultaneously therewlth a Claln for Credit or

Refund of Corporat ion Tax Paid, request ing a credit  in the sum of $17r827.00

for stock transfer tax pald. Pet i t ionerrs report  thus clained a refund of

$5,259.00, which was computed as foLlows:

Tax due
Prepayments

Paynent made wlth appllcation for extenslon 25O
Stock transfer tax credit claimed L7 '827

Refund requested

$  1 2 ,  8 1 8

3. The Audlt DLvislon separatel-y revlewed petltlonerrs franchlse tax

report  and l ts claim for credit .

(a) The Audit  Divis ion recalculated pet i t lonerrs net operat lng loss

deduction for fiscal year 1980 and determined that the proper franchise tax due

was $12,602.00 ,  ra ther  than $12,818.00 .  By  a  S ta tement  o f  Tax  Reduct ion  or

Overpaynent dated April 30, L982, the Audit Dlvision advised petltioner of thle

reduct ion to i ts tax.

(b) On September 111 1981, the Audlt  Divls lon issued to pet l t loner a

NotLce and Demand for Payment of Corporatlon Tax Due, assesslng franchlse tax,

dellnquency penalties and lnterest for flscal- year 1980, schedul-ed as shown

below.

L8,O77
ffi



-3-

Tax
Interest
Dellnquency penaltles
Less: prepayment
Amount assessed

$12 ,818 .00
787 .25

2 ,57  6 .44
(2s0 .00 )

$15 ,931 .69

(c) Om or about September 12, 1981, the Audit Division aLl-owed ln full

pet i t lonerrs stock transfer tax refund clain for f lscal  year 1980. On or about

Septenber 21, 1981, the Conptrol l -er of  the State of New York lssued to Pet l t loner

a refund check; however, petitioner returned the check, indlcating that the

amount should properly have been applied agalnst its franchlse tax due for

f iscal  year 1980. Thls check was lost.

4. Petitloner tlnely subnltted its franchlse tax report for the flscal

year ended October 31, 1981, and slmultaneously flled a cl-alm for credlt or

refund of stock transfer tax paid, seeklng a refund Ln the aoount of $14'068.00.

The Audit Divlslon al-Lowed petl-tloner's requested refund ln full and on or

about, June 15, 1982, applted it agal-nst the assessment for flscal year 1980.

5 .  On May 2 ,  1983,  pe t i t ioner  made a  payment  o f  $12,568.00  ($12,818.00

less $250.00) with respect to the assessment f .ot  f lscal  year 1980.

6, I t  ls the Audit  Divi-s ionrs posit ion that pet i t ioner is l labl-e for

penalt ies and interest on i ts f lseal year 1980 l iabt l l ty f rom the date the

report was due until the date lts fiscal year 1981 refund was applted againet

the f l -scal year 1980 l tabi l i ty (June 15, 1982).  Pet i t loner maLntains that

penalty ln the amount of $11885.20 should have been assessed for late f l l lng of

the fiscal year 1980 report ($121568 x 57" x 3 nonths) and that interest shoul-d

have been assessed for the perlod January 15, 1981 (the date the report  was

due) through June 1, 1981 (the date the refund of stock transfer tax becane

payable).
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CONCLUSIONS OF LAW

A. That a credit against the franchise tax is permitted ln an amount

egual to rrflfty per cent of the tax lncurred in market naking transactlons

under the provisions of artLcle twelve of this chapter [tax on transfers of

stock and other corporate cert i f icates] on such transact ions subject to such

tax occurr lng on and after August f i rst ,  nlneteen hundred seventy-slx. . . t 'and

paid by the taxpayer (Tax Law sect lon 210.1a[a]) .  The amount to be refunded

I'shall not be paid prior to the flrst day of the eighth month foJ-J.owing the

close of the taxable year. . . t rr  arrd interest is al lowed and pald on the refund

I'from the fj.rst day of the eleventh month following the close of the taxable

year,  or three months after a claim for the credLt or refund.. .has been f i l -ed,

whichever is later.rr  (Sect ion 210.f4[c] .)  The statutory language clear ly

lndicates that lnterest would have begun to accrue on petitionerts flscal- year

1980 refund for stock transfer tax on October 20, 1981, three months after i ts

claim for credit or refund was submitted. Thus, when the Comptroller forwarded

to pet i t loner l ts refund check on or about September 21, 1981, pet i t ioner l tas

not entitled to any lnterest on the princlpal anount of the refund. That

pet i t ioner ehose to return the check does not al ter this result .

B. That a penalty is impoeed for a corporationts fail-ure to flle lts

franchise tax report  on or before the prescr ibed date, such date deternined by

taking into conslderation any extension of tlme granted for fll-lng the report.

The amount of the penalty ls cal-culated as follows: "there shalL be added to

the amount requlred to be shown as tax on such return five percent of the

amount of such tax if the fallure is for not more than one month' wlth an

additlonal five percent for each additional month or fraction thereof durlng

which such fall-ure continues, not exceeding twenty-flve percent in the aggregate.tt
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(Sect ion 1085[a]t l ] . )  In carrying out the cal-culat ion, the amount of tax

requl.red to be shown on the report is reduced by any portion of the tax paLd on

or before the date prescrlbed for paynent and by any credit whlch nay be

clalmed on the report. Gg..) A penaLty ls also lmposed for a corporatlonrs

fallure to pay the amount shown as tax on a report on or before the preecribed

date, such date determined by taklng lnto conslderatj.on any extension of time

granted for payment. Ttre amount of the penalty is computed as folLowe: rrthere

shall be added to the amount shonm as tax on such return one-haLf of one

percent of the amount of such tax if the fallure is not for more than one

month, wlth an additlonal one-half of one percent for each additlonaL month or

fraction thereof durlng which such failure continues, not exceeding twenty-flve

percent ln the aggregate.rr  (Sect ion 1085[a]t21.)  In performlng the computat lon

for any month, the amount of tax shown on the return is reduced by any portlon

of the tax pald on or before the beglnning of such nonth and by the amount of

any credlt which may be clained on the report. (Id.) The Audit Divislon is

hereby directed to recompute the del-inquency penalties assessed against petltioner'

by reducing the base for the computation of the penalties to take cognl.zance of

the foLlowlng: (1) the correct amount of t,ax requlred to be shown on petitionerrs

f i sca l  year  1980 repor t ,  $12,602.00  (see F lnd ing  o f  Fac t  r '3 ta l " ) ;  (2 )  the

payment pet i t ioner remLtted wlth i ts appl lcat lon for extension, $250.00 (see

Finding of Fact "2") i  and (3) the credlt  for stock transfer tax, whlch credit

becane payabl-e to petitioner on July 20, 1981 (the date petltloner subnltted

l ts  c la in ) .

C. That interest accrued on pet i t lonerts f lscal  year 1980 tax l labl l l ty

commenclng with the date paynent was due, January 15, 1981 (sect ion 1084[a]) .
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The amount of tax on which interest is to be computed must be reduced in

accordance with the ratlonale of Conelusion of Law "Btt.

D. Tlrat the pet i t ion of McDermott ,  Valent ino & Co.,  Inc. is granted to

the extent tndlcated ln Conclusions of Law |tBrr and ttCrt, and the Audlt DlvLsl-on

ls directed to compute and to process the refund due petltioner to be consistent

herewith.

DATED: Albany, New York

APR 0 4 P85
STATE TAX COMMISSION


